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Introduction 
We are going to claim there isn’t anything unprincipled about a presumed consent organ procurement policy. By unprincipled, what we have in mind is running afoul of certain classical liberal principles of autonomy, harm, bodily integrity and property ownership, which might seem to provide the basis of an objection to presumed consent. We will argue that the occasions in which presumed consent permits what seems to be organ conscription are not objectionable. By organ conscription, We mean the taking of organs from the deceased regardless of their ante-mortem wishes. We believe that if we one gets the metaphysics right, what was before seen as morally problematic will cease to be. We admit that our paper will initially have the smell of a philosophy seminar room to it, but we don’t believe that it is such a foul smell. Allow us to now try to clear the air - or add a little perfume.
Advocates of presumed consent often predict that organ procurements will increase if we change from an opting in, or expressed consent approach, to an opting out or presumed consent approach. Instead of the default position being that the deceased will take their organs with them to the grave unless they have opted in and completed the form required for donation, a presumed consent regime removes organs from the deceased unless they have opted out and registered a wish to retain their organs. Opponents of presumed consent, such as Veatch and Pitt,
 claim that the policy is misnamed, for it really isn’t entitled to assume consent. When implemented, a presumed consent policy collapses into what has been called routine salvage. The reason for this is that there will be people opposed to organ donation who fail, for various reasons, to take the appropriate measures to opt out. If their organs are then taken, they will be harmed, their wishes posthumously frustrated, and their autonomy compromised. We don’t actually believe that such posthumous harm can occur, but that denial is only part of the defense that we will offer on behalf of a presumed consent policy. 

Michael Gill responds to Veatch and Pitt’s objections to presumed consent by pointing out that our existing opting in system can also disregard the deceased’s wishes concerning the disposal of their organs.
 Many people want to be donors but don’t fill out the requisite forms. So with either policy, the plans that some people have for their remains will not be carried out. Thus it isn’t as if only our existing system respects the autonomy of the individual while the presumed consent system assumes some un-American communitarian ethic that downplays the importance of obtaining an individual’s consent. Moreover, Gill argues that failure to carry out the wishes of the deceased will be much more common in our opting in system than his preferred alternative. This is due to the vast majority of people indicating a wish to donate. One frequently quoted poll puts the number at 70% in favor of donation, 30% opposed.
 Gill adds that those opposed to donating are likely to care more strongly about not giving than those in favor care about donating, thus providing even more reason to expect fewer errors in the presumed consent system.

A likely response to Gill’s is that there is a morally relevant difference in the kind of errors that will be made. Not all mistakes are equally bad. It will seem to many that it is worse to do something to the bodies of others that they don’t want done than not to do something to people’s bodies that they want to occur. For example, it is a greater wrong to be kissed and hugged when one doesn’t want to be so touched than not to be so treated when one wishes to be. So the idea might be that the wrong resulting from presumed consent violates bodily integrity in a way that the errors of our opting in system do not. It seems intuitively worse to cut open someone’s body and take out their organs when they want the body left undisturbed than it is to fail to take the organs of those who desire them transplanted. 

This we will argue is not true. If we correctly understand the metaphysics of the body, neither bodily integrity nor autonomy will be violated by organ procurement.
 We will go so far as to argue that even if each of us is entitled to consider our bodies to be our property and construe this right in the most libertarian way, organ taking will not violate any such property rights. This is not because we believe that the rights or interests of the deceased in retaining their organs can be overridden - though we suspect such a case can be made. There are, after all, the wishes of the living to have their lives and those of their loved ones extended. However, defending an override of the wishes of the deceased will not be our strategy. Our defense of organ conscription will not rely upon a weighting of interest or rights and an override of prima facie obligations, nor will we resort to a consequentialist-based denial of the deceased’s rights or interests. We believe our defense of organ conscription is consistent with a classical liberal, rights based, deontological ethic. The basis for this claim of mine is that the deceased are not the type of subjects that can be protected by the constraints that characterize such an ethic.

Disturbing the Dead

We want to begin by pointing out that mandatory autopsies are widely accepted and carried out despite the expressed wishes of the deceased and that of their surviving families. If there is, as we suspect, no morally relevant difference between required autopsies and the occasional non-consensual organ taking, then the latter should not be considered beyond the pale. Readers should not contend that only mandatory autopsies are acceptable because they save more lives by facilitating the capture of murderers. First, we will offer the armchair conjecture that the number of people saved by a presumed consent policy that permits some organ conscription would be greater than the number saved through the aid autopsies provide law enforcement. Nor do we think readers should appeal to retribution being more important than saving lives through organ procurement. It is not even obvious to us that autopsies are undertaken for reasons of retribution rather than prevention and deterrence. Second, it may also be a matter of distributive justice that organs are taken from all of the deceased and we do not see why concerns of retributive justice outweigh those of distributive justice And if the body is considered property, perhaps parts of it can be taken upon death just as the government takes some of the deceased’s wealth through estate taxes.
 Or perhaps applicable here is a Lockean proviso against owning/controlling resources that one can’t use and thus will spoil.
 Third, readers should keep in mind that there are mandated autopsies stemming from a concern that the citizenry may be threatened by an epidemic. Perhaps the occasional non-consensual organ transplant could be warranted by analogy to the public health concerns that justify autopsies. We can always imagine a small epidemic (a harmless oxymoron) in which we know the contagion is such that it will kill no more than can be saved by taking all of someone’s viable organs. 

Readers might respond that autopsies during an epidemic, unlike organ transplants, ought to be mandatory because there is an element of self-defense in that the deceased could have infected others and thus the latter need to protect themselves. However, one can always imagine epidemics where people die without themselves becoming carriers that spread the disease. So they are not threats to anyone, rather their bodies inform us that there is a public health threat and this information could be used to save others from dying due to an infectious disease carried by someone else. We assume autopsies would still be mandatory in such scenarios, so it cannot be self-defense that distinguishes mandatory autopsies from occasional organ conscription.
It would also be a mistake to claim that a disanalogy exists between mandatory autopsies and occasional organ conscription that has to do with the deceased being interested in justice being served and thus less opposed to an autopsy.
 There will still be times that the deceased will not want an autopsy, perhaps because they are protecting family members or just do not want a postmortem to reveal their involvement in something disreputable, yet their wishes will be rightfully ignored. 
We do not believe that a justification for the different reactions to mandatory autopsies and the occasional non-consensual organ taking is that the moral nonequivalence of killing and letting die bestows upon the state a greater duty to prevent people from killing, than it does to prevent diseases from taking the lives of its citizens. The irrelevance of any moral difference between killing and letting die to treating mandatory autopsies differently from organ procurement can be seen by considering a case in which a transplantable organ has been consensually offered to the transplant network. Imagine that the only difference between two possible recipients is that one needs the organ because of a disease while the other needs the organ because of a life threatening, intentional gun shot. It does not seem to us that we should give the organ to prevent someone from being intentionally and maliciously killed rather than just to prevent someone’s death from disease. So if any moral nonequivalence between killing and letting die is irrelevant to the question of distributing a donated organ, we do not see why it should play a role in morally distinguishing the occasional organ conscription from mandatory autopsies. While it may be worse, everything else being equal, for an agent to kill a person than let an individual die, that moral difference doesn’t give a third party a greater duty to save someone from a killing than saving someone else from a disease.
Some listeners may think that the implementation of a presumed consent policy that inevitably invites some organ conscription would be a source of anxiety to the living while the unlikely examination of one’s body in a mandatory autopsy would not be.
 That might be thought to justify the disparate reactions. We suspect if there is anxiety about nonconsensual organ procurement, it is based more on the fear that organs will be taken prematurely from those near death or that some life saving measures will not be pursued in order to harvest their organs.
 Our response is to make people recognize that it is more reasonable to be anxious about the much greater chance that they will someday need a life saving organ transplant that is not available than that they will possibly some day be shortchanged in their care so their organs can be taken.
 Since the odds are much more likely that one will suffer the first type of anxiety under existing policy than the second kind of anxiety under the advocated policy, organ conscription cannot be prohibited and mandatory autopsies permitted on the basis of reducing stress in the public. 
We also doubt that a morally relevant difference can be found in that autopsies end with the examined parts being returned to the body while transplant procedures obviously do not. It is important to realize that a considerable amount of body tissues and liquids are not restored to the autopsied body. The contents of the bowels are routinely cleaned out during post-mortem examinations so to allow inspection of the intestinal lining, but no one demands the return and reverential burial of such body parts. And disposable instruments and bandages covered with blood and tissue samples - and thus the whole genome - are treated as waste. Skin, blood and other bodily liquids that exit the body during autopsies are also not recovered for burial. And some body parts are even shelved for future examination.
Epicurean Reasons to Prefer Presume Consent

Perhaps we have overlooked a morally relevant difference between the occasional non-consensual organ taking in the presumed consent system and mandatory autopsies. Even if we have not, some readers may insist that the lesson of our argument is only that they must be treated alike, so they may very well abandon any earlier belief in mandatory autopsies rather than accept the organ conscription that will inevitably accompany the institutionalization of presumed consent. Our response is that they cannot argue that organ conscription is impermissible because it harms the deceased by thwarting their interests. The dead cannot be harmed by taking the remains of their bodies for reasons that Epicurus gave centuries ago. Where there is no one to have an interest, no interest can be frustrated. Since the dead do not exist, they are without interests, experiential or non-experiential, that can be thwarted. (Non-experiential harms are those that do not enter the consciousness of their victim. A ‘friend’ speaking poorly of you behind your back could harm you in a non-experiential sense if you never learn of the betrayal.) 

The standard response to Epicurus about the evil of death operates with a counterfactual theory of harm. Death is a harm because if it had not occurred, the deceased would have lived on and had a valuable existence. It is better, all other things being equal, to live say from 1970 to 2070 than from 1970 to 2000. Death deprives one of the alternative biography and thus it is bad since one lives a shorter life than one would have. This should strike readers as not so much as explaining why it is bad to be dead, but just as stating why a longer life is (usually) better than a shorter life.
 The approach ends up just comparing two lives rather than death with life, which was Epicurus’ challenge.
 This is really changing the topic rather than explaining why being dead is bad for you. Epicurus was not interested in which of two lives is better, he wanted to know why, when you are dead, death could then be considered bad for you and worse than being alive. He wrote:
Death, the most terrifying of ills, is nothing to us, since so long as we exist, death is not with us; but when death comes, then we do not exist. It does not concern either the living or the dead, since for the former it is not, and the latter are no more.

If death is bad for a person, then it surely must be bad for the dead when they are dead. However, if the harm of death occurs during the period when the deceased could have still been enjoying life, then it is bad for him when he doesn’t exist. But Epicurus suggests that this doesn’t work. The deceased will not exist during the time they are dead so we would have to compare their nonexistence to a possible life that they could have led and that is a notoriously difficult and perhaps incoherent task. One might be misled into thinking life and death can be compared because levels of pleasures and goods can be numerically ranked. For instance, on a scale of zero to ten, zero being devoid of goods and pleasures and ten indicating their maximal possession, a future that is a five would seem to consist of more goods and pleasures than the zero accorded to the dead. But this is assuming that there is someone to be at the zero level, in other words, to exist in the deprived state. If death brings nonexistence then it is misleading to posit that the dead have zero pleasure because they can’t instantiate any amount of pleasure and that includes the state of having none at all. They are not in a state devoid of pleasures and other goods because they are not in any state at all, hence they cannot instantiate or lack anything.

Harms and deprivations cannot float free of substances like the grin of the Cheshire Cat. The Cheshire Cat is a metaphysical joke. Since it seems to be a category mistake to assume that instantiations such as states and modes can exist without inhering in an object, we should not allow the anti-Epicurean to make an exception for the dead and allow their misfortune or harm to exist when they do not. Deprivations, misfortunes and harms are properties or states of entities. If the entities in question are absent, it makes little sense to say their properties are present.

We aim to do more than just state that that the dead cannot be harmed. We want to offer an alternative that will capture why death should be avoided, why those who kill have done a horrible thing, and why the living should quite reasonably strive to avoid death. We realize that if we cannot preserve commonsense morality and prudence, my readers will be more sympathetic to anti-Epicurean claims and, as a consequence of that, accept posthumous interests. Since philosophical positions are often chosen by the preponderance of reasons weighing in their favor, We suspect what appears to be the Epicurean’s radical break from commonsense values have played a role in tilting the scales away from Epicureanism. A typical worry, expressed by McMahan, Bradley and Silverstein, is that the badness of death is a starting point in ethics.
 The threat to our commonsense understanding of the morality of killing is that if death isn’t bad for people, then the usual explanation that it would be wrong to kill them because they would be harmed doesn’t apply. It is not just the morality of killing that is threatened by Epicureanism but also the rationality of prudence.
 The worry is that if death is not bad, then it might be irrational for someone to make the customary efforts to avoid death. 
Death not being a harm does not mean that killing someone (or, in some scenarios, allowing them to die) is not terribly wrong. There is no need to radically adjust our ethics to accommodate Epicurus’ insight. We do not have to abandon a person-affecting morality and appeal to death’s wrongness resulting in less overall utility or other forms of consequentialism. Nor need we appeal to the effects on the survivors to account for the wrongness of killing. What we should say is that killing is wrong because it prevents the victim from having more goods, i.e., a longer, rewarding life. There is no problem with this counterfactual or the timing of the benefits or their occurring in the absence of a subject. If the person had not died in World1 (W1,) he would most likely have enjoyed a longer life. 
  He would have existed and thus could be benefited. That is, we’re saying if a certain nearby possible world W2 had been actualized instead of W1, the deceased in W1 would have lived longer and benefited from the additional life in W2. This is unlike the counterfactual deprivation account of the harm of killing where the harm to the victim is said to occur during the time the deceased no longer exists. 

The recommended alternative instructs us to imagine a person living longer and to ponder whether that additional life would be good. What is being asked is whether the person would enjoy more life or even whether more life would be objectively good for him. There is no comparison of more life to non-existence. All we have to do is ask if the additional years would have been worth living. If so, we can state that death has prevented someone from benefiting. So while it does not make sense to say death is bad for us, i.e., our being dead in the future would not be a harm for us at that time, it is quite plausible to say more life would be good for us since we would exist as we reaped the benefits. And so someone’s killer has done something terribly wrong. This wrongness lies not in harming the deceased, but in preventing him from enjoying more life. Preventing someone from more life can be a terrible act and deserves to be severely punished. Therefore, much of common sense morality and its accompanying attitudes have little to fear from Epicurus’ view of death. For example, one can be just as resentful towards a murderer if Epicureanism about death is true as if it weren’t. And one can hold that attitude because of what the criminal did to his victim. It just has to be recognized that there is no entailment from the fact that more life would be good for someone to the proposition that death would be bad for him. Likewise, while a killer has committed a grave wrong preventing someone from living past T1, this does not entail that he has wronged the deceased in virtue of causing him to suffer the harm of being dead after T1.
 

We have illuminated an important aspect of the wrongness of killing and why people have a reason to go on living even though death is not a harm. Thus we can capture what is right about the Epicurean claim without having to abandon the very reasonable claims that (in most cases) more life is good, it is prudent to make efforts to stay alive, and killing is very wrong and should be prevented and punished. So by providing Epicureanism with more support, we think we have satisfactorily explained why posthumously taking people’s organs contrary to the wishes they expressed when alive is not a harm and we can do so without having to accept bizarre consequences like claiming that taking their lives or hastening their deaths would not be horribly wrong. 
A More Liberal Approach to the Body

We have one more argument to offer in favor of the presumed consent system that occasionally collapses into organ conscription. We would be happy to learn that it merely reinforces our previous argument, but we expect that there will be sophisticated listeners who resist our modified Epicureanism. There may even be listeners who share our (non-hedonistic) Epicureanism, but believe that the dead still exist as corpses and thus can be the subject of non-experiential harms. Either type of listener may insist that they have interests in their bodies remaining undisturbed by the transplant surgeon’s knife. They are likely to put this either in terms of their autonomy, bodily integrity or bodily property being violated if their organs are taken. We contend that the claim that organ conscription violates such fundamental liberal principles rests upon a flawed metaphysical assumption that a living body is identical to a later corpse. 
If you are a wholly material being and pass from being alive to dead but still exist, then you would be identical to your corpse. A good number of secular philosophers believe that you survive your demise - the bad news is that you do so as a corpse.
 So it would be YOU that is being invaded and cut open by the organ procurement team.
 Assuming you are opposed to the transplanting of your organs, it would perhaps be your right to control your own body that is infringed when your body is “dismantled and salvaged.” You didn’t want that done to yourself. You still exist and thus are a subject of interests and harm, assuming there are non-experiential interests and harms, an assumption here in this section which we will just grant for the sake of argument. So it could perhaps could be said that your bodily integrity and autonomy would be violated by organ conscription since you would still exist -  though it might be better to say that an autonomously decided upon interest is violated since the deceased cannot at that time act autonomously.
 Still, it will seem to be an autonomous decision about the future care of your self and thus a threat to your autonomy.
However, we do not think there are good metaphysical or biological reasons for believing any of us will ever become a corpse.
 If we are persons essentially, necessarily creatures with minds, then we cease to exist when our capacities for thought are destroyed and thus do not remain as a mindless corpse. If we are essentially living organisms and only contingently persons, then it seems we are essentially alive and thus the corpse is not our body in a new state, but rather is the remains of our body. People are just misled by the striking similarity between the living body and the “freshly” dead. It is better to say a body ceases to exist when the microscopic activities of the cells and chemicals cease to participate in a life, than to hold out that the body persists until some vague period of decay when there is remaining more dust than flesh and bone.
 Our view is that there really is no composite object the corpse, what exists posthumously are merely the non-unified remains of an earlier living body.
Another reason to be skeptical that a later corpse is identical to the earlier living body is that if dead bodies exist, they would have different part/whole relationships from living bodies. Such bodies would acquire and retain parts in different ways. We think readers should be suspicious of objects whose parts are governed by one compositional relation at T1 and then a different compositional principle later at T2. That is, there are different criteria for what makes something a part of a living body than part of a dead body. Moreover, to avoid the living and dead bodies having different persistence conditions, a fortiori, being distinct objects, it will have to be claimed that bodies have disjunctive persistence conditions. That is, the body continues to exist if either X conditions are met when it is a living body or Y conditions are satisfied when it is dead. Rather than claim a body has disjunctive persistence conditions, we are suggesting that the identity of a living body and the later corpse should be denied. 

Some readers may disagree and maintain there is not an asymmetry in part/whole relationships and no need for disjunctive persistence conditions. They may claim there is one symmetrical principle that explains the differences between live and dead bodies and this gives us no reason to deny their identity. To become a part of the body something must be assimilated i.e., caught up in the life processes of the organism as a whole. Joseph LaPorte offers the general restriction on part replacement that “For a body before death or after, incorporation of new matter is possible just on condition of assimilation.”
 Dead bodies do not assimilate, so LaPorte concludes that “naturally there can be no part replacement after death even though there can be part replacement before death.”
 He suggests that there is nothing odd about something getting parts at one time and not at a later time: for example, a city might not be able to any longer extend its boundaries because of natural obstacles when it could earlier.  He also suggests disjunctive persistence conditions are not needed. Instead, he argues that a body persists as long as there remains sufficient structures composed of parts that were earlier assimilated via life processes.

LaPorte’s above quoted symmetry principle seems to be suggesting that those who believe in the existence of corpses should deny that they can get new parts and thus there would not be any troubling asymmetry. But most people think dead bodies acquire new parts posthumously through bloat, decay, isolated cellular activity and postmortem procedures. Bloating involves the production of gases that were not parts of the body prior to death. Bacteria that may have been considered parts of the body before death, and surely then produced parts of the living body aiding in digestion, create new gases and parts of the deceased body. Putrefaction is caused not just by bacteria already in the body but by insects attracted to the gases they produce and these transform the body thus giving it new parts. Putrescine and cacaverine are both produced by the breakdown of amino acids in dead organisms and the two compounds are largely responsible for the foul odor of putrefying flesh. We assume that if the corpse smells it is in virtue of its changing chemistry as some new chemical compounds come to be parts of it and not due to some other compounds which are not parts of the corpse but constituents of something else that stinks. Something similar might be said about the adipocere (grave wax) which the corpse’s fats sometimes produce in a process called saponification which slows putrefication.
 And parts of the head and chest etc. removed in autopsies are then sewed back and widely considered to be restored to the body but not by being assimilated, i.e., caught up in life processes. Moreover, if blood or some other liquid or gas exited the corpse during a postmortem procedure but then flowed back into the body later in the procedure, they would generally be considered to be parts of the body gained after death but were not assimilated. So while the living body could only acquire parts through assimilation, the dead body can only acquire parts in a different manner.

There is also nail growth and hair growth shortly after death that are considered new parts of the corpse but obviously are not assimilated by the life processes into a living organism since there is no longer a living organism! Likewise, after the multicellular organism dies, some isolated cells that survive for a time cannibalize adjacent tissues in order to continue producing their cellular products. They thus produce what are widely recognized as new parts of the corpse but they are not assimilated into a living organism. Furthermore, for a short time after somatic death, cells in muscle tissues produce the lactic acid that causes rigor mortis. Blood clots are also new parts of the very fresh corpse. And if brain death is considered the correct criterion for the death of a human organism, then the corpse would acquire all sorts of new parts as some brain dead bodies fight infection, heal wounds, produce scar tissue, manufacture hormones that prevent diabetes insipidus and do much else. Therefore, listeners cannot appeal to a single symmetrical principle of part assimilation, like that recommended by LaPorte,  to avoid the changing part/whole relations and disjunctive persistence conditions that we find so counterintuitive.
Another reason to deny the identity of the living and dead bodies is grounded in how they maintain and remove parts. For example, what makes a liquid part of the living body is different than what makes it part of the dead body. It may just belong to the dead body because it pools in some cavity. But it was part of the living body because it was caught up in life processes. And before a body died, a “dead leg” or dead skin that was not caught up in the life processes that integrate the living organism would not properly be considered parts of the organism any more than prosthetics or transplants undergoing rejection would. However, dead limbs and dead skin would surely be considered part of the corpse. It is quite odd that such objects are foreign bodies at one time but not another. So it is not just the assimilation but also those relations that maintain and “disown” parts that are different in corpses and live bodies. 


We do not think listeners should maintain that the living body survives as a corpse as long as “sufficient structure” remains. Compare the corpse’s alleged sufficient structure to that of frozen cryptobiotic organisms which still have their structure intact and only require heat for the restoration of life processes. Likewise, it makes sense to say sufficient structures remain in many nonfunctioning artifacts if all that is needed is the new battery or missing part to restore function. But there is nothing comparable with the deceased organism. Life functions cannot be restored by adding something since the corpse does not have the requisite structures to be animated. Adding either heat or water or air or blood or an electric shock or a new brainstem or a heart/lung machine or some other mechanical substitute will no more restore function in a corpse than it would if added to a skeleton or the dust of a decomposed body. Our contention is that once “sufficient structure” is separated from functioning, the concept becomes hopelessly inapplicable. There remains only some physical resemblance of the corpse to the living body and trying to capture that rough similarity by appeals to “sufficient structure” amounts to “perceptual intuition mongering.”

An additional reason to doubt that the deceased body exists if sufficient structure is retained postmortem is that the structural parts in question would only be accepted by someone who believes in the mereological principle of unrestricted composition. Think of all the ways the organism can die by matter being removed. The resulting corpse might consist in just the upper half of the living organism, the bottom two-thirds, the right side, an S-shaped part of the torso, or the brain with some of the skull, face and neck attached to it.
  Any of the just-mentioned structures that first constitute the corpse right after the organism’s death were never at any time the improper parts of the living organism because the organism’s life was extinguished by its matter being reduced to that of the corpse. Would readers want to say that such odd combinations were once genuine anatomical structural proper parts of living organisms? I doubt it. So LaPorte’s position depends upon there existing prior to death arbitrary undetached parts of an organism that most of us would not recognize in our ontology. And he would not want to say that any such odd structure came into existence at death because then it would not be a structure retained in the passing from life to death.

There is a related reason not to recognize such arbitrary undetached structures as existing prior to death. If such structures include sufficient neurology, they pose a problem of embedded thinkers. That is, if there are such structures that are bigger than the minimal size the living organism can be reduced to while remaining alive and capable of producing thought, it is hard to understand why such embedded entities were not thinking before death. However, it is very difficult to believe that there are many thinking things where organisms are and no reason to identify ourselves with any one of them. Thus it is better to deny any such “sufficient structures” exist before or after death.


So if we are correct that none of us will ever become a corpse, i.e., be identical to a dead body, then our bodily integrity and autonomy cannot be violated by taking organs from the corpse. Even if you are not identical to your living body, perhaps just constituted by a body or related to it in a dualist fashion (i.e., you are a soul that controls a body that is not literally a part of you), that body is not identical to the later corpse for the same reasons just given. So it is not your body that will be being posthumously mutilated. None of us can protest that organ conscription does something to our body against our will. So no one can appeal to fundamental tenets of liberalism and therefore claim that the threat of postmortem organ conscription deprives them of their rights of autonomy or bodily integrity. 

Some readers might still claim that the remains are their property to be disposed of as they wish, just as they can make wills about their bank accounts, home, jewelry etc. If they can dispose of their estate, should they not have the right to dispose of their remains?
 We share the moral intuition of many others that living bodies and their parts can’t be sold or inherited. It would be degrading to treat someone with dignity, in the Kantian sense, as if their value merely had a price. If bodies were property, then not only could their owner transfer or sell them, but such property could be confiscated to pay debts. But even if bodies are property and their parts can be sold, assuming a libertarian position for the sake of argument, our earlier metaphysical reflections established that the remains are not the same entity that was once alive. So there is no bodily property that persists across the death event that can become the same property of the relatives or designated heir. This distinguishes bodies and corpses from houses and jewelry. 

Someone might protest that if one’s jewelry was destroyed, one would still have a property right to its valuable parts. So why can’t one have a property right to what was earlier a part of the body? It might be claimed that since atoms in someone at the moment of their death persist across the death event, then the organs and tissues that they compose can be considered a person’s property transferred to one’s friends or family at death. And keep in mind that the actual court battles have been over the taking of parts such as corneas.


Our response involves withdrawing our earlier statement that we can accept the most extreme libertarian claim that the body is property and still argue that no property rights are being denied by the occasional organ conscription. What we now will argue is that the parts of one’s body cannot be considered property because the whole body cannot. We are going to assume that you are identical to your human animal, i.e., you are your living body and not a numerically distinct person constituted by it nor a soul connected to it. We are also going to assume that material property must be alienable, i.e., separable from its owner.
 This alienability condition is obviously met with a piece of jewelry. Our contention is that it is only because one can own the entire item, such as a necklace, that one own its parts, such as the diamond.
 It is ownership of the whole that enables and entitles one to also retain ownership of valuable parts of the necklace after the whole piece is destroyed. It would be absurd to claim ownership of the diamond of a just destroyed necklace but not to have a claim a moment earlier to the intact necklace. Thus if one is to own body parts, one must be able to own the whole they compose. It would be incoherent to own all the parts of your body but not the whole. The whole body is not separable from its current parts.
 What could it mean to own all the parts but not the whole? What bit of matter doesn’t one own and control in such a scenario? 

So, unlike the case of jewelry, where the parts and the whole are alienable, the parts of the body are not alienable property because the whole body is not alienable property. You cannot be separated from yourself. So while all of the body’s parts might appear to be your alienable property because they can individually be removed and separated from your still living body, they couldn’t actually all be your property since they would add up to the whole of your body. It would be absurd for you to own each of your parts separately, but not all of them jointly. And it would be arbitrary to own some but not all of the parts that could be removed from your body. alienable be considered property Therefore, we conclude that you can’t own your body parts and thus ownership of them cannot be transferred at your death upon the destruction of your body as a whole. 
Some people might claim that only alienable body parts that can be regenerated should be considered property. This seems to be part of the rationale behind current laws that allow the selling of blood and gametes. They might claim that those organs that are now irreplaceable not be considered property, while say plasma, platelets, eggs, sperm and hair which are replaceable, be considered alienable property. But we suspect that biological advances in the future will make it the case that every organ will be able to be regenerated. We find it odd that one’s liver isn’t property now but will become property later. We take it that the mere possibility of being separable, not separable and regenerable that is all that is required for alienability. And every organ is likely to be separable without being fatal in the future due to prosthetics, transplants and organ growing. Someone else might argue that the brainstem or cerebrum can’t be replaced but are essential parts, thus all of the parts are not alienable and so a person could own some of his parts without the possibility of owning all of one’s parts and thus not falling prey to our argument that owning one’s parts leads to owning oneself and thus violating the alienability criterion for property. Our response is that even if the brainstem or cerebrum was irreplaceable, a view we don’t hold, our argument can still be run because the parts of the cerebrum at the lower levels, cell size and below, are alienable. So if the brain can survive the removal of any of its parts, then if those parts are alienable property so would the brain as a whole. But by hypothesis, the brain is an essential part from which we can’t be separated.

Some libertarians will not be satisfied. Perhaps they will argue that ownership of the body and its parts does not have being separable as a necessary condition. We also have a suspicion that the lawyers amongst our readers will take us to task for a too narrow understanding of property or quasi-property
 and the humanists amongst our readership may tell us to read Antigone. 

For example, the lawyers might point out that the Court said in a Brotherton v. Cleveland (a cornea taking case): 
The concept of property in the law is extremely broad and abstract. The legal definition of ‘property’ most often refers not to a particular physical object, but rather to a legal bundle of rights recognized in that object. Thus property is often conceptualized as a ‘bundle of rights.’ The ‘bundle of rights’ which have been associated with property include the rights to possess, to use, to exclude, to profit and to dispose….
So the family might be deemed to have a property right to dispose of the corpse.  However, other Courts seem less impressed by this kind of argument. The Court in State v. Powell expressed the view that the next of kin has no property right but merely a limited right to possess the body for burial processes. Ideas from Prosser’s The Law of Torts was quoted as an authority in that case. 
A number of decisions have involved the handling of dead bodies…In these cases the courts have talked of a somewhat dubious ‘property right’ to the body, usually in the next of kin, which did not exist while the decedent was living, cannot be conveyed, can be used only for the one purpose of burial, and not only has no pecuniary value but is a source of liability for funeral expenses. It seems reasonably obvious that such “property” is something evolved out of thin are to meet the occasion, and that it is in reality the personal feelings of the survivors which are being protected, under a fiction likely to deceive no one but a lawyer.

Our response to the humanists who maintain we fail to appreciate the significance of the dead body to the surviving family members is that we are not denying that the family has an interest in arranging a funeral ceremony and that the buried remains and the “final resting” spot provide a needed, tangible connection to the deceased. Our advocated organ conscription is not leaving families without any bodily remains to physically tie them to and facilitate their reflections upon the deceased. It is also important to keep in mind that if our Epicurean claim is correct, the strength of the family’s claim can’t be that they are protecting the posthumous interests of their loved one. They are not proxies in the standard medical sense that make decisions in the interests of the incompetent. Nor should the force of their argument be based on the assumption that an intact body is having its parts removed. Taking the corneas is metaphysically more akin to not all of the cremated remains being put into an urn for the family.

*                     *                     *

We hope to have shown that there are more reasons than previously realized to seriously consider presumed consent despite the occasional case of an organ taking without consent. We have argued that there is nothing unprincipled about the policy sometimes collapsing into organ conscription. If what has been said above is correct, neither appeals to one’s bodily integrity, bodily autonomy, or property rights can be effective in keeping people’s ante-mortem will from being ignored and their organs taken posthumously. So surprisingly, our advocacy of a policy that occasionally ignores the wishes of the deceased is not illiberal despite its initial appearance of being so. 
Even if the ideas defended here fail to have any impact on transplant policies, our less ambitious hope is that they will have some influence on individuals debating whether to make life-saving donations of their own organs or those of their family members.
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