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“By itself,” [O'Brien] said, “pain is not always enough. There are
occasions when a human being will stand out against pain, even to
the point of death. But for everyone there is something
unendurable —something that cannot be contemplated. Courage and
cowardice are not involved. If you are falling from a height it is not
cowardly to clutch at a rope. If you have come from deep water it is
not cowardly to fill your lungs with air. It is merely an instinct, which
cannot be disobeyed. It is the same with the rats. For you, they are
unendurable. They are a form of pressure that you cannot withstand,
even if you wished to. You will do what is required of you.”2

The theory of “just war” states that certain preconditions are necessary to morally
and legitimately wage war. This is reflected in the doctrine of jus ad bellum which requires,
among other things, the presence of a just cause, a reasonable chance of success, the
legitimacy of the participating nations, and the proportionality of the response in order to
properly consummate belligerent acts. In addition, the principle of jus in bello obliges
combatants to utilize just and measured means in the prosecution of war itself.> These
considerations have been codified in both national and international law —i.e., the Geneva
Convention with respect to the Treatment of Prisoners of War, the U.N. Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the
constitutional guarantees contained in the Bill of Rights, to name a few.* These rules of
conduct bring certainty to the operation of war, thereby stabilizing the eccentricities of
geopolitical intrigue and the dynamism inherent in hostile exchange.

These concepts would appear elementary, at least to nations that share these ideals.
But a problem arises when one of the participants does not subscribe to the commands of the
just war. In such an instance, there is no universal “vocabulary” for the belligerents to follow;
and even if such lexis is acknowledged, that non-participating combatant might forsake its
use. This problem is exacerbated when the contestants experience an asymmetrical
relationship with one another. Such a situation exists when a just entity stands against



incomplete and unreasonable actors—i.e., terrorists. Terrorism is, by definition, diametrically
opposed to the dictates of just war.> Terrorists do not occupy distinct borders, share similar
goals, or engage in conventional forms of diplomacy; and, most importantly, they do not
refrain from the use of immoral or unjust means of war. Quite the contrary, the use of such
insidious tactics are the primary weapons of terrorists. They seek to maximize the impact of
violence against civilians in order to transmit a larger political message.

Faced with so implacable a foe, it would appear that the just state is faced with a
proverbial prisoner’s dilemma.6 For while the concepts of national defense and self-
preservation demand that action be taken to repel the terrorist threat, the precepts of just war
also require that hostilities be waged “above board.” The problem, however, is not
necessarily insurmountable. The question now becomes: how can a just state effectively
prosecute a war against terrorists, while still holding true to the precepts of the just war? The
answer is that innovative methods of war must be devised to neutralize terrorists. For
regardless of the tool which the terrorist hand wields—i.e., a bomb, plane, car, gun, etc. —it is
the individual actor which must be confronted. To be sure, the primary weapon of the
terrorist is his very own body. Accordingly, he must be exploited as a valuable resource. The
terrorist must be manipulated in such a way as to prevent the planning, organization, and
performance of present and future hostile acts.

Simply put, Human Resource Exploitation (HRE) is required.” For those unfamiliar
with the term, HRE is the modern variant of torture.8 Torture, however, is a clumsy term. It
is the vestige of a more cruel and superstitious world, where its application was frequently
used to promote questionable ends.® And in those instances where it was used to promote
worldly interests, other factors, such as emotion, personal gain, and whim, dominated its
use. Rather than being systematized into a rational process furthering the goals, expansion,
and development of the just state in the face of overwhelming strain, torture has followed
a—pardon the pun— tortuous path.

The first recorded use of state sponsored torture was by the Egyptians in the 14th
century B.C. Ramses II sanctioned the torture of “some poor unfortunate prisoners in an
attempt to learn the dispositions of enemy forces during the Hittite invasion of Egypt.”10 Yet
in most instances, its use was reserved for slaves and foreigners; enemies caught on the
battlefield would be executed outright. When applied, its methods were undefined and
harsh. In the 5t century B.C., the Greeks were reluctant to torture free citizens, so outsiders
and servants were substituted for their masters in civil and criminal affairs. A basanistes (a
civic torturer) was utilized to perform the task, as it was considered beneath “free men to
indulge in such practices.”!* Crimes against the state, on the other hand, would be met with
strict penalties, even for full-fledged citizens. In the 1st century A.D., torture was
promulgated under Roman law. It was used as a political, penological, and religious tool to
extract information, force confessions, and punish individuals. But the Caesars mainly used
it as a tool of intimidation, and to consolidate personal power.’2 In Europe, during the
Middle Ages, torture was used as a quasi-judicial/religious device to obtain confessions and
punish heretics, thereby purifying society of evil.13

Conversely, HRE, as this author envisions it, is a scientifically organized and applied
science. It is to be utilized by just nations, or their proxies, for ends consistent with the
prosecution of the war on terror, and the preservation of the state in the midst of intense
circumstances—i.e., the classic “Ticking Time Bomb” case.* HRE is used to gather
information, extract intelligence, or aid in the furtherance of specific secular objectives—



namely the defeat of terrorism. Furthermore, the means employed should be measured and
proportional to those ends. HRE does not embrace the use of brute forms of physical
torture—i.e., the iron maiden, the rack, electrocution, beheading, severe beating, etc.—as
those methods are unjust, and impede the goal of effective information extraction.’> As such,
the primary weapons of HRE are psychological forms of pressure and duress.!¢ The terror
suspect would be placed in isolation, stripped of his identity, deprived of routines, and
finally, psychologically manipulated and interrogated in such a way as to provide useful
intelligence.l” The aim of effective intelligence gathering, therefore, could be achieved, while
still holding true to just war doctrine.

Of course the notion of utilizing even these antiseptic methods of HRE might appear
barbaric to some; but the amount of debate generated in the wake of 9/11 at least tacitly
acknowledges its viability.’8 Indeed, many of these observers advocate the use of HRE in
specific instances; and if a staunch civil libertarian of Alan Dershowitz’ ilk supports HRE,
even under specific conditions, then there must be something to it.1® At any rate, once the
U.S. government adopts such a policy, it could be subjected to institutional oversight.
Possible deleterious side effects could be minimized, while at the same time the pressing
need for solutions to the war on terror could be applied. The immediacy of the terrorist
dilemma demands that HRE be drafted, adopted, and applied on a timely basis. Then, the
government will be able to more effectively protect the citizenry, and defeat the scourge of
terrorism wherever it may be, and in whatever form it may take.
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